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President’s Message
Dear SEIU Bargaining Unit Members,

I’m so grateful for the opportunity to 
personally wish all of you a healthy, happy 
and prosperous 2017.

What the year ahead holds is anyone’s 
guess. The uncertainty of Donald 
Trump’s administration looms large, 
posing a potential threat to the 
principles we hold dear.

Some 30 million people (including 
Medicaid recipients) stand to lose health 
care coverage should Trump uphold his 
promise to repeal the Affordable Care 
Act. Hospital companies, which have 
prospered from the additional insured 
patients, are likely to drastically cut staffs.

Home care workers, who earn a pittance 
performing the important tasks that allow 
the elderly and disabled to remain in their 
homes, fear their fight for an increase 
in the minimum wage and the right to 
unionize have been severely set back.

What does this all mean for us? Like much 
of the country we will hold our collective 
breath in hopes that the solemnity of the 

office transforms the holder.

Short of that, the answer is simple - we 
recommit to the principle that we are 
stronger together and we work harder.

We will work harder at Valley and Desert 
Springs Hospitals, where the parent 
company is doing its best to avoid 
negotiating a fair agreement.

We will work harder at Sunrise, Mountain 
View and Southern Hills, where talks are 
about to begin.

We will work harder at Clark County, 
where bargaining is getting underway on 
a new agreement.

And we will work harder for you as 
we protect your rights at the Nevada 
Legislature.

At SEIU Nevada’s Union Hall, our 
New Years Resolution is to provide all 
bargaining unit members with exemplary 
service and representation at all levels.

We need your help. Never before has 
your involvement been more central to 
what we do. The values we hold dear, 
the essential services our bargaining unit 
members perform, exemplified in some of 

the stories in this 
news magazine, 
rely on our joint 
commitment to 
one another.

Thank you again 
for the privilege 
of representing 
you. Your 
support is truly 
invaluable.

Cherie Mancini 
President, SEIU Nevada Local 1107 

P.S. Not a member? Go to seiunv.org to 
join online! Current members: Help us 
stay in touch by updating your contact 
info at seiunv.org. Just click on the red 
“Sign Up” button.

Company Circumvents 
Law, Refuses to Pay 
Overtime
By Dana Gentry

They perform back-breaking work that 
allows the elderly and disabled to remain 
in their homes, and out of costly nursing 
facilities. With pay of just $9 or $10 an 
hour, some home care workers are forced 
to work as much as 60 hours a week just 
to get by.

Yet, despite a Department of Labor order 
upholding the right of home care workers 
to earn overtime, some home care 
agencies in Nevada are circumventing 
the law and refusing to pay.

Agencies, which earn a fee for pairing 
clients and workers, are refusing to pay 
overtime, opting instead to game the 
system.

“We’re not allowed to work overtime,” 
says Betty, (not her real name), who works 

well over 40 hours a week and is paid 
$10.50 an hour, a violation of Nevada’s 
overtime law.

“If we have 40 hours and we want to work 
more, we have to go to another agency.”

Betty works 25 hours a week for Dignified 
Care Inc at 807 S. Decatur Boulevard and 
23 hours for A Helping Hand Home Health 
Care Inc. at 811 S. Decatur. Both agencies 
are owned by Las Vegan Tracie Wolf.

An administrator for the company named 
Liz told us the two companies, though 
owned by Wolf, are separate entities. 
Wolf declined to comment on this story. 

Las Vegan Glen Amador owns 14 home 
care agencies just in Southern Nevada.  
His partner, Edgar Jimenez, says the 
agencies take great care to ensure 
employees don’t rack up overtime via 
companies with shared ownership.

Labor experts contend Betty, and 
countless more home care workers are 
due overtime pay.

The test? Whether a “joint employment” 
relationship exists between the 
companies.

“Joint employment” describes a situation 
in which an employee works for more 
than one employer, but the employers 
share common factors that render them 
as “one” under state and federal wage 
and hour laws.

If the employers are considered as one, 
all hours worked at both companies are 
combined for the purpose of determining 
whether overtime is due.

Courts consider a number of factors 
in determining joint employment, 
among them common ownership, which 
establishes the control necessary to prove 
joint employment.

Labor attorney Leon Greenberg says 
such attempts by common owners to 
avoid paying overtime are prevalent. The 
challenge, he says, is getting intimidated 
workers to come forward despite the fear 
of retaliation.

Organizer Spotlight: 
Javier Cabrera
Javier Cabrera 
moved to the U.S. 
from his native 
Mexico at the age of 
21. In 1990 he began 
working in a meat 
packing house in 
Dodge City, Kansas, 
where he remained 
for five years. Javier 
became involved in 
the UFCW, becoming a Union steward 
shortly after he was hired. Javier helped 
UFCW as a steward for a year, before 
going on the road as Volunteer Organizer 
to help organize throughout the nation. 
During a four-year period, Javier helped 
organize meat packing houses - some 
with as few as 300 employees and others 
with as many as 3800.

Javier joined the UFCW Local in Arkansas 
in 1995, where he worked for five years as 
a contract representative and organizer.

A job with the Textile Processors Union 

brought Javier to Las Vegas in 2000. In 
2001 he went to work for UNITE/HERE as 
an organizer and joined SEIU Nevada in 
2002, where he has been ever since as an 
organizer.

Javier says he’s thrilled to have the 
opportunity to do what he loves for a 
quarter of a century and says he isn’t 
calling it a career quite yet!

Brave New World?
By Dana Gentry

I think author Aldous Huxley had too much 
faith in humanity.  Huxley generously 
gave us until the year 2540 to feast on 
technology, entertainment and pills to the 
point of stupor.  But with the events of 
the past year, one has to wonder whether 
we’ve beaten Huxley to the punch by 
some five centuries.

Will Donald Trump prove to be the 
Mustapha Mond of our time? Or more of 
a malcontent outcast like Bernard Marx?  

Is this to be the fate of our nation?  A trip 
to the Feelies, capped off by a soma?   

Rarely has uncertainty plagued our nation 
to the degree it does today.  For some, 

January 20th looms large, beckoning 
a return to the good old days and the 
opportunity to Make America Great 
Again.  

For others, the day will cap an election 
marred (dare I say delegitimized?) by 
Russian espionage, an FBI director’s 
unprecedented interference, a split in the 
popular and electoral vote outcomes and 
a victor who embodies the antithesis of 
their values.   

Our crystal ball is on the blink as far as 
the national outlook.  But closer to home, 
with our endorsed candidates in control 
of the State Legislature, the forecast is 
more predictable.  Information is power 
and you can count on SEIU Nevada to 
deliver through intensive, exhaustive 
coverage of the upcoming session. 

From Governor Sandoval’s State of the 
State address through sine die, I’ll be 
reporting regularly on our website at 
seiunv.org.  Hope you’ll check it out and 
share your thoughts.  

And if you, like me, haven’t read Brave 
New World in a few decades, or maybe 
never, now may be the time to pick it up. 
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Nevada Legislature – 
Attacks on PERS, Public 
Sector Bargaining are 
Back from the Dead
By Will Pregman

On November 8th, in a stark reversal 
from the 2014 midterm election, Nevada 
voters elected a majority of Democrats to 
both houses of the State Legislature. 

The newly and re-elected Democrats owe 
their victory in part to the numerous labor 
unions in the state, including SEIU, who 
put in work during the campaign. 

Via a rigorous interview process, SEIU 
Nevada’s Political Action Committee 
selected state legislative candidates to 
endorse, and SEIU members and staff 
gave up countless hours dialing phones 
and knocking on doors to turn out votes 
for candidates who will stand up for 
working families.

In particular, public sector SEIU members 
were fired up in the wake of the 2015 
Legislative Session, in which the Public 
Employees’ Retirement System (PERS) 
and collective bargaining rights for 
public workers were under attack. As 
a consequence for supporting these 
anti-labor initiatives, several Nevada 
Republicans woke up Wednesday morning 
to find themselves voted out of office.

However, the fight to protect retirement 
and collective bargaining rights is not over 
yet. As the Nevada Legislature prepares for 
the upcoming 2017 session, some of these 
anti-union bills have been resurrected and 
pre-filed to the legislative agenda. Pre-
filed bills are initiatives which are drafted 
early with approval of their original sponsor 
with the intent of having them referred to 
committee and scheduled to be heard 
within the early days of the session. The full 
list of bills and resolutions can be found on 
the Nevada Legislature database, known 
as NELIS, and is updated throughout the 
legislative session.

The first of this pair of zombie bills is 
Assembly Bill 71 (A.B. 71), an act relating 
to public employees’ retirement. This 
bill calls for PERS to be transformed into 
a hybrid retirement system for public 
employees hired after July 1 st , 2018. 
The new system would include a defined 
benefit plan and a defined contribution 
plan, which accumulates savings within an 
individual trust account. The new benefit 
plan would also introduce a cap on 

benefits, disallow purchasing additional 
credit, and a 6% maximum contribution 
rate for public employers. The bill would 
also invalidate any collective bargaining 
agreement article that provides for a 
different PERS contribution rate after 
July 1st , 2018.

AB71 bears strong resemblance to a bill 
introduced during the 2015 session, A.B. 
190. When comparing the language of 
each bill side by side, they are virtually 
identical. A.B. 190 received hearings 
in both the Assembly Committee on 
Government Affairs and the Committee 
on Ways and Means. However, the bill 
never passed out of committee or even 
made it to the Assembly floor for a 
formal vote. 

It remains to be seen how the PERS 
hybrid bill will fare in the 2017 session 
under its new moniker. While many bills 
submitted during a legislative fail to even 
be heard in committee, public sector 
union members should be wary that the 
forces which threatened their pensions 
two years ago are back once again. The 
retirement benefit that comes from PERS 
is an invaluable asset to the thousands 
of working families across the state who 
make a living performing a public service.

The full text of A.B. 71, as well as any future 
scheduled meeting dates, can be found 
at the following link: https://www.leg.
state.nv.us/App/NELIS/REL/79th2017/
Bill/4752/Overview.

The second bill, titled Senate Bill 48 
(S.B. 48), also presents troubling items 
for public sector workers. S.B. 48 rides 
on the coattails of the much-maligned 
S.B. 241 from the previous session, 
which was responsible for the freezing 
of longevity and merit increases for Clark 
County employees in 2015. But S.B. 48 
takes things a step further. The bill allows 
for a public sector employer to outright 
deny an incumbent union their intent to 
bargain. The employer may then establish 
new terms and conditions of employment 
which become effective upon expiration 
of the current collective bargaining 
agreement and even unilaterally choose a 
different union they wish to bargain with.

It goes without saying that S.B. 48 
proposes a massive shift in the balance of 
power at the bargaining table against any 
union representing public employees, 
such as SEIU. Furthermore, it would allow 
management to pick and choose who 
they negotiate with and dictate the items 
on the agenda. The fundamental principle 
of collective bargaining is to create a level 

playing field in which employees and 
management are equals. S.B. 48 renders 
unions as little more than a consulting 
firm while management has their way.

Much like A.B. 71, S.B. 48 is a holdover 
from the previous session. A.B. 280 was 
presented during the 2015 session and 
contained nearly identical language. It 
was heard by the Assembly Committee 
on Government Affairs on April 7 th , 
2015. During the hearing, SEIU, and 
other unions lobbied hard against this 
legislation. Noting the obvious special 
interest organizations backing this 
initiative, SEIU Nevada’s own lobbyist, 
Marlene Lockard stated for the record, “I 
regret seeing Nevada playing a role in the 
National American Legislative Exchange 
Council and Nevada Policy Research 
Institute (NPRI) political agenda to divide 
our state and citizens. We have all worked 
together in the past and collectively 
bargained together.” (https://www.leg.
state.nv.us/Session/78th2015/Minutes/
Assembly/GA/Final/741.pdf).

Three days later, A.B. 280 was amended 
and passed during a Committee Work 
Session. In dissent, Assembly members 
Richard Carrillo, Edgar Flores, Amber 
Joiner, Harvey Munford, Dina Neal, and 
Ellen Spiegel, all of whom were endorsed 
by SEIU Nevada in 2016. 

Ultimately, A.B. 280 never made it to 
the Assembly Floor for a vote and was 
effectively killed. But now it’s back as S.B. 
48 and has been referred to the Senate 
Committee on Government Affairs.

The full text of S.B. 48, as well as any future 
scheduled meeting dates, can be found 
at the following link: https://www.leg.
state.nv.us/App/NELIS/REL/79th2017/
Bill/4676/Overview.

With the Democratic party holding the 
majority in both legislative houses, it 
may be unlikely either A.B. 71 or S.B. 48 
see the light of day. But the real lesson of 
the 2016 election is not to take anything 
for granted.

Union members in Nevada must continue 
to hold their elected officials accountable. 
SEIU Nevada will again be mounting an 
effort in Carson City, along with other 
labor allies, to protect benefits and union 
rights for working families in the state 
during the 2017 legislative session.

Nurse Alliance 
Inaugural Meeting 
January 14
By LaNita Troyano 

Registered nurses in Nevada have a new 
organization designed specifically to 
address their professional needs.  

SEIU Nurse Alliance combines the 
strength and intellect of 35,000 RNs from 
locals across the nation within SEIU.

Here at Local 1107 we are excited and 
look forward to our inaugural Nurse 
Alliance meeting on January 14, 2017. 

Nurse Alliance works to create new 
legislation and support beneficial bills, 
while opposing bills that are harmful to 
patient care and nursing.

SEIU Nurse Alliance offers continuing 
education classes approved by the Board 
of Registered Nursing for Continuing 
Education Units.

Nurse Alliance holds three annual 
conferences in different locations 
throughout the country, where nurses 
discuss their mission, their capabilities 
and participate in healthcare reform 
discussions. 

Nurse Alliance also routinely monitors the 
Board of Registered Nursing and keeps 
members informed.

In a little more than seven years, Nurse 
Alliance, with a unified voice and an 
integrated mission, has shown the world 
who we are and what we can accomplish. 

While some might say that we’ve come 
a long way, we prefer to say we’re just 
getting started!  For more information go 
to http://www.seiu.org/nurses/

Member Spotlight: 
DAFS Worker Helps 
Former Inmates
By Dana Gentry 

$68 billion dollars. That’s how much 
the Justice Department says America 
is spending every year to imprison 
some 2.3 million men and women. 
Throughout the country, states are 
looking for alternatives to incarceration 

while keeping the 
public safe.

With the 
15th highest 
i n c a r c e r a t i o n 
rate in the nation 
and an annual 
cost to taxpayers 
of $18,000 per 
inmate, there 
would seem to be 
little reason to be 
hopeful about the 
Nevada prison 
system.

Close to 6000 men 
and women a year leave the confines of 
the Nevada Department of Corrections. 
Many lack the skills to survive, let alone 
become productive members of society. 
27% will re-offend in the first year. But for 
a lucky few, hope is at hand.

Hope for Prisoners is a highly successful 
reentry program, touted by experts 
as a potential model for America. The 
Las Vegas non-profit helps reduce the 
uncertainty and fear of reintegration 
through mentoring and education. About 
1500 clients have gone through the 
program since 2009. Only 6 percent have 
been re-incarcerated.

Among the organization’s biggest 
supporters - the men and women of Las 
Vegas Metropolitan Police Department, 
Sheriff Joe Lombardo and District 
Attorney Steve Wolfson.

Who Are the Hopefuls?
At Hope for Prisoners there are no ex-
cons or former inmates, but rather 
Hopefuls. Roughly two dozen Hopefuls a 
month complete an intensive one-week 
workshop on the basics - job readiness, 
communication, goal setting, repairing 
relationships, banking and budgeting, 
family and parenting, building self-
esteem, conflict resolution and more.

Graduation is followed by an 18-month 
mentoring program, with support groups, 
assistance in job training and placement, 
and access to skills classes.

Finding and keeping a job is key for the 
Hopefuls, but many are hampered by 
delinquent family support payments that 
can result in suspension of their drivers 
license, and in some cases, prevent them 
from getting a job.

That’s where SEIU Nevada member 
Karina Rubi steps in. The Clark County 
Family Support Division employee visits 
Hope for Prisoners once a month where 
she meets with Hopefuls who have bench 

warrants, delinquent child support cases 
and suspended drivers licenses. Thanks 
to a partnership between the DA’s office 
and Hope for Prisoners, Rubi is able to get 
Hopefuls back on track with a reactivated 
driver’s license, the ability to work and 
make payments toward their obligations.

“They are willing to work with us.  We’ll 
even help those who have open cases 
in other states,” says Rubi, who says 
she works with about a dozen Hopefuls 
a month.  

The man in charge of Hope for Prisoners, 
Jon Ponder, knows of what he speaks. 
Ponder, who grew up in gangs on the 
streets of New York, was first arrested at 
the age of 16 for armed robbery. In 2004 
he robbed a bank in Las Vegas. While 
in custody and awaiting a potential 23 
year sentence, Ponder says he made a 
deal with God - likely the kind of bargain 
many inmates strike.

U.S. District Judge James Mahan, who 
had heard it all before, listened as Ponder 
professed to be sober and in possession 
of a plan. Mahan was impressed and 
sentenced Ponder to six years, the low 
end of the sentencing guidelines.

Ponder has kept his bargain - with God 
and Mahan. Hope for Prisoners, he says, 
is the purpose in his life.

HFP relies on grants and donations to 
operate. A $700,000 grant from the state 
now allows HFP to present its week-long 
job preparedness course to Clark County 
Detention Center inmates prior to release 
and include them in the year and a half 
long mentoring and training program.

The group intends to seek additional 
financing from Nevada lawmakers.

You can find more information at 
hopeforprisoners.org

Karina Rubi, SEIU 
Nevada Member, 
District Attorney 
Family Support
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Fifth Amendment right to remain silent 
by being silent. However, this right 
disappears once Garrity is triggered. In 
other words, you have been compelled 
to speak, your statement is no longer 
voluntary. Regarding whether or not the 
employer must notify the employee, for 
federal employees and public employee 
in states under the jurisdiction of the 
United States Court of Appeals for 
the Seventh Circuit (Illinois, Indiana, 
Wisconsin), the employer has the 
affirmative duty to inform the employee 
of their Garrity Rights.

Public employers in the state of California 
must also advise employees of their rights.

What to do? Honesty is always the best 
policy. However, sometimes honesty 
carries a price. If you have reason to 
believe that your conduct is criminal, 
then you are faced with some choices. 
Be careful of what is considered criminal. 
Of course acts such as theft crimes, 
battery, or other crimes against a person 
are easily realized.

One should recognize acts that could be 
considered criminal negligence, which is a 
“gross” deviation from acceptable societal 
norms. The acts must have some element 
of an unjustifiable disregard of duty in 
order for it to be considered criminal.

So what are your options?
You can say nothing about Garrity and 
answer of the questions truthfully. 
The con is that you may have given up 
your right against self-incrimination. You 
may lose your job and the statements 
may be used against you in a criminal 
proceeding. Pros: There are some legal 
authorities that believe Garrity Rights are 
automatically triggered with the threat of 
action by the employer for not answering.

You can refuse to answer. Cons: You 
may face disciplinary action for your 
refusal. You may lose your job based on 
other evidence. Your side of the story 
may not be heard until the grievance 
process. Pros: You did not make a self-
incriminating statement.

Another option is a spin on Option 1. 
Before you say anything, you can make 
a statement to the effect: “I will answer 
your questions truthfully and to the 
best of my knowledge; however, I do 
so because I fear that I will lose my job 
if I do not answer your questions.” What 
this does is to place reasonable question 
as to how voluntary your statement 
was. This statement may be enough to 
trigger Garrity when considering the 
totality of circumstance which would 

include: statements/instructions made 
by the employer prior to the interview, 
any policies regarding such investigatory 
interviews, and past practices.

In summary, this is a difficult situation. 
The public employee must do what he 
or she feels is best for themselves. The 
private employee is offered no protection 
for their statements, which will be used 
against them in a criminal proceeding 
whether or not they are compelled.

1. US Constitution Amendment 5
2. US Constitution Amendment 14
3. Garrity v. New Jersey 385 U.S. 493 (1967)

The Seven Steps of  
Just Cause
By Debbie Miller

Over the years, employees have asked 
me on numerous occasions what is ‘Just 
Cause’? In layman’s terms, it is simply a 
legal standard which should be used 
by employers in a union environment 
to protect employees from unfair and 
arbitrary discipline. The employer must 
have proper cause to take action against 
an employee. Listed below are the seven 
steps and how they relate to a union 
working environment.

STEP 1
Was the employee adequately warned 
of the consequences of his/her conduct. 
This warning may be given orally or in 
printed form? (Exceptions may be made 
for certain extremely serious conduct 
such as insubordination, drinking on 
the job, coming to work drunk, stealing, 
falsification of documentation and other 
serious and egregious behavior.)

STEP 2
Was the employer’s rule or order 
reasonably related to its efficient and 

safe operations? Are the work rules 
clearly defined and communicated to 
all employees and is the work rules 
reasonably related to the efficiency of the 
employer’s work operations?

STEP 3
Did management investigate before 
administering the discipline? A full and 
fair investigation should be conducted 
by the employer before discipline is 
issued. (Exceptions may be made when 
immediate action is required and the 
best course of action at that point is 
suspension pending investigation with 
the understanding that employee will be 
made whole if found not guilty.)

STEP 4
Was the investigation fair and objective? 
If the employer’s process is biased, 
for example, it refuses to interview 
non- management workers during the 
investigation, then it may not be fair.

STEP 5
Did the investigation produce substantial 
evidence or proof or proof of guilt? 
Again, the employer cannot try to make 
a worker prove his or her innocence 
without presenting proof of his/her guilt. 
The burden is actually on the employer.

STEP 6
Were the rules, orders, and penalties 
applied evenhandedly and without 
discrimination? If enforcement of policies 
and rules has been lax in the past, 
management cannot suddenly reverse its 
course and begin to crack down without 
first warning employees of its intent.

STEP 7
Was the penalty reasonably related to the 
seriousness of the offense and the past 
record? In a nutshell did the punishment 
fit the crime?

These steps are 
rooted in the 
rights of the 
employee and 
not the employer. 
Many grievances, 
arbitrations and 
court hearings 
are won by the 
employees because 
the employer failed 
to meet these Just 
Cause standards.

Garrity: The Public 
Worker’s Version of 
Taking the Fifth
By Bruce Yarwood

The 5th Amendment to the US Constitution 
contains an individual’s right to protect 
against self-incrimination. Movies and 
TV shows have ample examples of the 
familiar Miranda statement, which starts 
out: “You have the right to remain silent, 
anything you say can and will be used 
against you…”

What does this mean? The 5th 
Amendment protects an individual for 
making a voluntary statement to the 
state which would incriminate or prove 
that they have committed a criminal 
act. More specifically: “nor shall be 
compelled in any criminal case to be a 
witness against himself.” [1]

Garrity Right is the right of 
a public employee not to 
be compelled to incriminate 
themselves by their employer.
There are two key concepts:  (1) whether 
the statement is compelled and (2) to 
whom the statement is made.

Starting with the latter, to whom the 
statement is made presents a unique 
situation for public employees. When 
a federal public employee is being 
questioned by their employer, that is a 
government act. If the employer is a state 
or local government, this employer is still 
the “government” for purposes of the 
14th Amendment.

Section I of the 14th Amendment 
delineates: “No state shall make or 
enforce any law which shall abridge the 
privileges or immunities of citizens of the 
United States.” [2]

The Constitution does not protect citizens 
from the actions of private entities, such 
as hospitals and other private employers. 
If your employer is a private entity and 
questions you about a potentially criminal 
matter, you have no protection from 
being compelled to incriminate yourself.

Our focus then becomes the concept 
of “compelled”, or more simply stated 
voluntary.

A quick review of the case that involves 
Garrity Rights is in order. A group of public 
employees were involved in a ticket-fixing 
scam. Before being questioned, each 
employee was advised that anything 

they said may be used against them 
in a criminal proceeding. Furthermore, 
they were informed they could refuse 
to answer if the answers would be self-
incriminating.

However, refusal to answer would be 
cause for termination.

Subsequently, the employees provided 
answers and their statements were used 
against them in a criminal procedure. 
The issue became: “ . . whether a State, 
contrary to the requirement of the 
Fourteenth Amendment, can use the 
threat of discharge to secure incriminatory 
evidence against an employee.” [3].

The Supreme Court ultimately ruled 
in favor of the public employees and 
overturned their conviction.

The reasoning was as follows: “The threat 
of removal from public office…rendered 
the resulting statements involuntary and 
therefore inadmissible in the state criminal 
proceedings” id(493). “The choice given 
petitioners either to forfeit their jobs or 
to incriminate themselves constituted 
coercion” id (494). “The choice imposed 
on petitioners was one between self-
incrimination or job forfeiture” id (496). 
“The option to lose their means of 
livelihood or to pay the penalty of self-
incrimination is the antithesis of free 
choice to speak out or to remain silent” id 
(497). “We now hold that the protection 
of the individual under the Fourteenth 
Amendment against coerced statements 
prohibits use in subsequent criminal 
proceedings of statements obtained 
under threat of removal from office, and 
that it extends to all, whether they are 
policemen or other members of our body 
politic” id (500).

The central issue, like Miranda, is how 
“voluntary” or “compelled” is the 
statement?  The key to determining 
whether it is compelled is to ascertain 
what is the penalty for refusing to answer 
the question?

Most courts have found that if a public 
employer threatens an employee 
with severe administrative sanctions 
(such as termination) for refusing to 
answer questions, then the employee’s 
statements are considered compelled. 
Since they are compelled, that cannot be 
used in a criminal proceeding.

To add another level of complexity, the 
exact meaning of compelled is applied 
differently in courts across the country. 
In some jurisdictions the employer must 

specifically state that the employee will 
be terminated if he refuses to answer.

Most courts, including the United States 
Supreme Court, have taken a broad view 
of what constitutes compelled action. In 
Nevada, the broad view is used. In other 
words, the employer does not have to 
specifically threaten the employee with 
termination if they refuse to answer. 
Other penalties such as suspension, 
demotion or any substantial economic 
penalty will suffice.

What does all of this mean? We must 
first consider what an employee may 
be faced with. The employer may say 
that all answers are voluntary, or that 
this is not a criminal proceeding, or that 
records would have to be subpoenaed 
to be used. So does this mean the 
answers are voluntary?

Let’s examine the reality of the 
situation and look at the totality of the 
circumstances.

The employer is doing an investigatory 
meeting. Most employers practice 
progressive discipline but also allow 
this to be circumvented in the case of 
egregious conduct. It is probably safe to 
say that potential criminal conduct would 
fit the definition of egregious.

The employer has policies or makes 
statements before the interview that 
require the employee to answer questions 
truthfully. The employer is performing 
an investigation. If you do not answer 
truthfully you will face discipline for that 
very act. In essence, this is insubordination.

So how compelled is your testimony? 
No definite answer but there is a strong 
argument that it is compelled.

Looking at things differently, if your 
side of the story is not told you may be 
disciplined based on the statements of 
others.

Remember not all of your testimony may 
involve a criminal act. More importantly, 
most criminal acts have an affirmative 
defense which may justify your action. 
Perhaps it is best to answer all of the 
questions?

Are Garrity Rights invoked by the 
employee or is the employer required to 
advise the employee?

First of all, invoking is really just a 
statement of one’s rights. Similar to saying 
I invoke my right to bear arms. Owning a 
gun would be invoking that right.

What the employee may invoke is their Your SEIU Nevada staff wishes you a happy, 
healthy, peaceful and prosperous 2017
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The Path to  
Self-Sufficiency
By John Archer 

For thousands of Clark County residents 
living in public housing, the prospect of 
self-sufficiency may be little more than a 
dream. But for a fraction, that dream is an 
achievable goal.

Since its inception in 1993, Southern 
Nevada Regional Housing Authority’s 
Family Self Sufficiency Program has 

provided an 
innovative 
approach to 
p ro v i d i n g 
clients with 
a pathway 
out of 
p u b l i c 
assistance.

S N R H A 
tests the 
c l i e n t ’ s 

commitment by their ability to set and 
meet goals such as job training, learning 
parenting skills, gaining career counseling, 
getting a GED and maintaining 
employment. The accomplishments 
feed the pride and self-esteem of the 
participants as they experience the 
positive changes to their own lives, as 
well as those of their loved ones.

Graduates from the program are eligible 
to receive a check, which some use as 
down payment assistance on a home.

Behind the scenes and success of the 
Family Self Sufficiency program are the 
coordinators, who combine decades of 
experience with public housing clients. 
With the help of these coordinators, 
600 people have graduated from the 
program. Of those, 150 have become first 
time homeowners.

Weed in the Workplace
By Dana Gentry

It’s the hottest employment law issue in 
America - the future of drug testing for 
marijuana.

Nearly two-thirds of all Americans live in 
a state with some form of legalized weed. 
But employment drug testing practices 
have remained largely unchanged. That’s 
putting workers who engage in legal use 
on their own time at risk in the workplace.

Unlike alcohol, which rapidly leaves the 
bloodstream, marijuana metabolite can 
remain stored in fatty tissue for weeks, 
long after the effects of the drug have 
worn off.

That means a worker who legally smokes 
marijuana on Friday night could be at 
risk for a positive drug test administered 
on Monday.

How are employers 
responding?
Some companies in states such as 
Colorado implemented more stringent 

drug testing regulations in response 
to legalization. But experts say the 
pendulum is swinging back.

All states with legalized forms of 
marijuana have retained the employers’ 
right to maintain a drug free workplace, 
and more applicants are failing drug 
tests than ever before.

But experts suggest employers carefully 
consider the risks of enforcing traditional 
drug-free workplace standards. Zero 
tolerance for non-safety related workers 
could open employers to invasion of 
privacy claims.

The Redwood Times reported recently that 
many Silicon Valley companies abandoned 
drug testing out of concern for losing 
young talent in a tight labor market.

“It affects recruitment and retention. 
In high tech, usage is so common 
that it is really hard to drug test, so 
most companies don’t,” said John 
Sullivan, head of the Human Resources 
Management Program at San Francisco 
State. “The companies who used to do it 
don’t, because it drove so many people 
away and doesn’t predict anything.”

White and Blue Collar Divide
One likely solution for some employers 
who are unwilling to abandon testing 
for marijuana - an allowable threshold 
of marijuana metabolite for some white 
collar workers.

But even public safety worker unions such 
as police and firefighters are anticipating 
positive drug tests for their members 
and are planning to address the topic in 
negotiations.


